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Summary

While Dickerson, through rhetorical flourishes and visual aids, attempts to tum black into

white and night into day, it is clear that, upon a full examination of the facts ofthis case, the

Mass Media Bureau's ("Bureau") decision to allot Channel 292C3 to Beverly Hills, Florida, was

proper. Dickerson, in an unusual burst of candor in its Application for Review, admitted that the

goal of its participation in this proceeding was a 6 kilowatt upgrade. The Bureau's decision

protects Dickerson so that it can achieve that goal. Given that Dickerson has received all the

protection from interference that it asked for and to which it is entitled, its Application for

Review was properly dismissed as moot. The Commission cannot countenance Dickerson's

sudden proclamation that what it said it wanted was not in fact what it really wanted. To credit

this change of mind would only encourage Dickerson's pursuit of whatever undisclosed ulterior

motives it may be trying to advance, Dickerson has received what it wanted; therefore, its

objection was properly dismissed as moot.
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Gator Broadcasting Corporation ("Gator"), licensee of FM Station WRRX, Micanopy,

Florida; Heart of Citrus, Inc. ("Heart"), permittee ofFM Station WX:OF, Beverly Hills, Florida;

Times Publishing Company, licensee ofFM Station WLVD, Holiday, Florida; and New Wave

Communications, L.P., licensee ofFM Station WSRZ, Sarasota, Florida, hereby oppose

Dickerson Broadcasting, Inc.' s C'Dickerson") Petition for Reconsideration of both the dismissal

of its Application for Review filed in the above-captioned proceeding and the grant of Heart's

above-captioned application.

Background

1. In August 1989, Gator and Sarasota-FM, Inc. ("Sarasota"), predecessor licensee

of Station WSRZ, filed a Petition for Rule Making ("Gator/Sarasota Petition") proposing the

substitution of channels for their stations, for FM Station WXOF in Beverly Hills, Florida and

for FM stations in Chiefland and Holiday, Florida.

2. One month later. Heart filed a Petition for Rule Making ("Heart Petition")

proposing an upgrade of its faci lities from Class A to Class C3 on Channel 246. Because they

proposed different channels for Beverly Hills, Florida, the Gator/Sarasota and Heart Petitions

were mutually exclusive.

3. Shortly thereafter, the Commission's new mileage separation rules, which

increased the mileage separation requirements between Class A stations and other classes of PM



stations, went into effect. 1 Rule making petitions filed prior to adoption of the new rules,

however, were to be processed under the old mileage separation rules. 2

4. The Gator/Sarasota and Heart Petitions remained pending for more than three

years until the Mass Media Bureau issued a Notice of Proposed Rule Makin~3 for the Heart

Petition. In response to this Notice, Gator and Sarasota filed a joint counterproposal

("Gator/Sarasota counterproposal"), which essentially reiterated the proposal put forth in their

pending Petition.4 The counterproposal proposed, inter i!lli!, allocation of Channel 292C3 to

Beverly Hills. This counterproposal was granted by the Bureau.5

5. Dickerson filed a Petition for Reconsideration protesting the Bureau's grant of the

counterproposal on the basis that the allotment of Channel 292C3 to Beverly Hills impeded its

efforts to increase the power of FM Station WEAG, Starke, Florida, to six kilowatts because of

short-spacing between the station and Channel 292C3 under the new mileage separation rules.

Dickerson claimed that the new rules were applicable to the Gator/Sarasota counterproposal

1Amendment of Part 73 of the Rules to Provide for an Additional FM Station Class (Class
C3) and to Increase the Maximum Transmittin~Power for Class A FM Stations, 4 FCC Rcd
6375 (1989).

2Id. at 6382.

37 FCC Rcd 5910 (1992).

4To accommodate Heart's request for an upgrade and to allow both the Gator/Sarasota and
Heart requests to be honored, the Gator/Sarasota counterproposal proposed Class C3 stations for
Beverly Hills and Chiefland, Florida, instead of the Class A channels proposed in the parties'
1989 Petition for Rule Making. In all other respects, however, the Gator/Sarasota Petition for
Rule Making and the counterproposal were identical.

5 Report and Order, 8 FCC Rcd 2197 (Chief, Allocations Branch 1993).
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because the counterproposal was filed after the new rules went into effect. The Bureau denied

Dickerson's Petition.6

6. Dickerson then filed an Application for Review of the Bureau's decision,

reiterating the arguments raised in its Petition for Reconsideration. In its Application, Dickerson

"advise[d] the Commission and all parties hereto that, if Dickerson is assured the full measure of

protection of the current mileage separations (as opposed to the mileage separations in effect

prior to October 2, 1989), Dickerson will withdraw the instant application for review."7

Accepting Dickerson's representation at face value, the Chief, Policy and Rules Division

("PRD") noted that Heart's application to implement the Channel 292C3 upgrade for Station

WXOF had been filed pursuant to the contour protection standards of Section 73.215 ofthe

Commission's rules and expressly afforded Station WEAG protection as if it were a six kilowatt

station. Station WEAG would be able to treat Station WXOF as if Station WXOF were fully

spaced under the current rules. The Bureau had granted this application on March 21, 1996.

Therefore, noting that Dickerson had received the relief it sought, the PRD Chief dismissed the

Application for Review.8

7. Still not satisfied, however, Dickerson filed a Petition for Reconsideration

contesting the PRD Chiefs authority to dismiss its Application for Review and continuing to

6 Memorandum Opinion and Order, 8 FCC Rcd 8515 (Chief, PRD 1993).

7Dickerson Application for Review, at 9 n.3 (Jan. 7,1994); see also Dickerson Petition
for Reconsideration, at 8 (April 27, 1993) ("If Beverly Hills becomes a C3 on Channel 292C3,
Dickerson requests a footnote that they must protect WEAG by contour protection under 73.215
as a 6 kw Class A ....")

8Memorandum Opinion and Order, DA 96-403 (Apr. 16, 1996).
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oppose the Beverly Hills allotment. With respect to its explicit commitment to withdraw its

Application should it receive the full protection ofthe current mileage separations, Dickerson

claimed that what it really meant by the representation was that it would be satisfied only if it

could be protected by a fully-spaced transmitter site rather than by application of Section 73.215,

a situation it knew would be impossible to achieve.

The PRD Chief Acted on Dickerson's Express Representation
in Dismissing the Application for Review

8. Dickerson notes the general rule that the Bureau lacks the delegated authority to

act on an application for revie~. 9 In this case, however, Dickerson had expressly agreed to

withdraw its Application should it be provided the full measure of protection of the current

mileage separations. Thus, the PRD Chief had the right to take Dickerson at its word and act on

this representation without referring Dickerson's arguments to the full Commission for a

decision on the merits. As the Dickerson appeal was dismissed as moot rather than on the merits,

consideration by the full Commission was unnecessary. Moreover, Dickerson's appeal rights

have been in no way affected bv the action of the PRD Chief. Certainly no party may argue that

court review following proper administrative appeals of the resolution of Dickerson's instant

pleading would be improper. Thus, Dickerson's plaintive cries as to whether or not the proper

authority decided this case amount to much ado about nothing. 10

9See Section O.283(b)(3 ).

IODickerson does have the temerity to surmise, without any factual basis, that the staff s
motive in taking its action was to avoid or delay judicial review of its actions in this proceeding.
Such groundless speculation has no place in a Commission proceeding but is, transparently, yet
one more attempt by Dickerson to create additional "smoke" to try to cover the questions raised
by its continued dogged pursuit of substantive "relief," which has now been granted for all
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The Decisions of the PRD Chief and the ASD Assistant Chief were Correct

9. Dickerson next complains that the PRD Chief s decision was inconsistent with

Commission precedent and standards with respect to channel allotment proceedings and that the

Assistant Chief, Audio Services Division ("ASD") erred in granting Heart's upgrade application

because Heart's agreement to protect Station WEAG in accordance with Section 73.215 fails to

provide any protection to Station WEAG.

10. Dickerson primarily relies on Mount Pleasant. Iowa,11 to support its claim that the

new mileage separation rules are applicable to the Gator/Sarasota counterproposal. In that case,

a petitioner proposed a co-channel upgrade while the old mileage separation rules were in effect.

After the effective date ofthe new rules, another petitioner filed a counterproposal that failed to

comply with the new rules. In those circumstances, the PRD Chief held that the counterproposal

was required to comport with the new rules and accordingly rejected it. Mount Pleasant is

clearly distinguishable from this case. Specifically, in the present case, although Dickerson

conspicuously fails to mention it, the Gator/Sarasota counterproposal was originally filed as an

independent Petition for Rule Making before Heart filed its rule making request and while the

old rules were in effect. The original Gator/Sarasota Petition was still pending at the time the

Gator/Sarasota counterproposal was filed and, in order to act on the Heart Petition, the pending

Gator/Sarasota Petition would have had to be resolved. Gator and Sarasota filed their

practical purposes through approval of Heart's application. Dickerson's energy would more
usefully be spent dispelling the impression created by its petition that it is pursuing an agenda
unrelated to its professed desire to provide 6 kilowatt service to Starke, Florida and surrounding
areas.

1110 FCC Red 12069 (Chief, PRD 1995).
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counterproposal essentially to call the Commission's attention to the existence of this earlier-

filed proposal, which was mutually exclusive to Heart's proposal, and to provide a proposal that

allowed Gator, Sarasota and Heart to all achieve their objectives -- an upgrade oftheir facilities.

Accordingly, as there was no prior pending petition involving the same channels and same cities

at issue in connection with the counterproposal in the Mount PleaSant case, that case does not

dictate the outcome of the current proceeding. Because the Gator/Sarasota Petition on which the

Gator/Sarasota counterproposal is based was filed while the old mileage separation rules were in

effect, the Bureau correctly applied the old mileage separation rules to that counterproposal. 12

11. In addition, Dickerson points out that the Commission's rules prohibit the use of

contour protection to comply with minimum distance separation requirements in channel

allotment proceedings. 13 Contrary to Dickerson's assertion, however, the allotment of Channel

292C3 to Beverly Hills was nOljustified on the basis of Section 73.215 but rather was predicated

on the grant of the Gator/Sarasota counterproposal, which was properly evaluated under the old

spacing rules. Heart's upgrade application in which it relied on Section 73.215 was properly

filed pursuant to the allotment of Channel 292C3, which had already been made. 14 The grant of

12The fact that a different channel was allotted for use at Beverly Hills than that initially
noticed does not in any way negate the effect ofthe Notice. The Commission has held that
public notice of the potential use of a channel is sufficient to put all parties on notice that an
alternate channel might ultimately be used in the same community. See Pinewood. South
Carolina, 5 FCC Rcd 7609 (1990).

13~ Amendment of the Commission's Rules to Permit FM Channel and Class
Modifications by Application, 8 FCC Rcd 4735, 4736 & n.7 (1993).

14See Report and Order, 8 FCC Rcd 2197, 2199 (Chief, Allocations Branch 1993)
(allotting Channel 292C3 to Beverly Hills, Florida).
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the Heart application was merely an action subsequent to the rule making that had the effect of

mooting the rule making objections of Dickerson -- as it allows Dickerson to do what it wants

with respect to its Starke station, i&., upgrade to six kilowatts. Accordingly, Dickerson's

arguments that the justification of an allotment on the basis of contour protection violates the

Commission's rules and that the PRD Chief may not waive the Commission's rules without

direction or approbation from the full Commission are mere red herrings. No such violation or

waiver has occurred.

12. Finally, Dickerson argues that the contour protection provided by Section 73.215

amounts to no protection at all because Heart's transmitter site will be located closer to Station

WEAG than the current mileage separation rules allow. First, as the Mass Media Bureau found

when granting the Gator/Sarasota counterproposal and allotting Channel 292C3 to Beverly Hills,

Dickerson is only entitled to the protection provided by the old mileage separation rules.

Nevertheless, given that Heart has promised to protect Station WEAG as a full 6 kilowatt station

and, under Section 73.215, must protect Station WEAG to the same extent as would a fully-

spaced station, Dickerson's argument amounts to no more than a dispute with the Commission

regarding the efficacy of its contour protection rules, which Dickerson apparently believes fail to

protect stations. 15 Such an argument, however, is misplaced, at best. If Dickerson thinks the

15ft should be noted that Dickerson nowhere explicitly states in its petition that it rejects
contour protection per~. Rather, it merely repeats over and over again the acknowledged fact
that the Beverly Hills allotment is not fully spaced under the new spacing rules. But Dickerson's
mantra cannot obscure the central fact that it is now free to provide 6 kilowatt service on Station
WEAG, a fact that Dickerson does not deny. Therefore, even assuming arguendo that the
Commission had committed a procedural mistake in this proceeding, it would be harmless error.
That is, Dickerson has received the only substantive relief to which it could possibly be entitled
in this matter -- the only substantive relief it professed, until recently, to want.
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contour protection rules should be modified or abolished, it should initiate a rule making

proceeding requesting such action. 16 Given that the rule currently exists, the PRD Chief may

assume that the rule does what 1t purports to do -- provide adequate protection to short-spaced

stations. Moreover, Dickerson's arguments are especially surprising given that Dickerson itself

initially proposed protection of Station WEAG as a full 6 kilowatt station as a way of resolving

its objections in this proceeding in its Petition for Reconsideration, and Heart first agreed to

provide such protection in its supplement to the opposition to Dickerson's Application for

Review. 17 Heart's supplement was served on all parties to this proceeding, including Dickerson.

Nevertheless, Dickerson did not claim at that time that Heart's proposal failed to protect Station

WEAG. In fact, Dickerson did not respond to this supplement at all. 18

16See 47 C.F.R. § 1.401 (a).

17See Dickerson Petition for Reconsideration at 8; Heart Supplement to Opposition to
Application for Review (March 13, 1996).

18Dickerson also claims that this proceeding may be pointless because Heart's upgrade is
contingent on the abandonment of Channel 292C3 by Station WDFL(FM), Cross City, Florida,
and the likelihood of such abandonment is remote because Station WDFL(FM) has been denied
local approval of the site specified in its construction permit to change channels. Dickerson
nowhere discloses that it took the lead role in drumming up opposition at the Gilchrist County
zoning hearing, a curious fact that intensifies the questions about Dickerson's ultimate agenda
here. See note 10 supra; Exhibit A, Letter from Benjamin F. Dickerson to Citizens of Gilchrist
County, Brad Keoun, Gilchrist Will Vote on Whether to Allow Radio Tower, Gainesville Sun,
March 30,1996, at 5B. In any event, despite Dickerson's conviction that Station WDFL(FM)
will never change channels, thi s outcome is far from guaranteed as Dickerson has provided
evidence of an initial rejection of zoning at a single location, and it has not demonstrated that
WDFL(FM) is without other options that would accommodate this proceeding. Thus, the Bureau
should not take any action based on Dickerson's unsupported assumption.

8



Conclusion

13. Dickerson likens the Bureau's actions to M.e. Escher's drawing titled "Drawing

Hands." This fanciful comparison cannot obscure the one fact that Dickerson cannot avoid-

with respect to Beverly Hills, Dickerson can now increase the operating power of Station WEAG

to six kilowatts. Therefore, Dickerson has achieved the goal it claims to have sought. The PRD

Chief's decision simply recognized that truth and found that Dickerson's alleged basis for

objection had been satisfied.

14. Furthermore, contrary to Dickerson's assertion, the Bureau emphatically did not

use its grant of the Heart application to justify its channel allotment decision. The decision to

grant the Gator/Sarasota counterproposal to allot Channel 292C3 to Beverly Hills was premised

on the old mileage separation requirements, which were correctly applied to the counterproposal.
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WHEREFORE, for the foregoing reasons, Gator Broadcasting Corporation, Heart of

Citrus, Inc., Times Publishing Company and New Wave Communications, L.P. hereby request

that the Commission deny Dickerson Broadcasting, Inc.'s Petition for Reconsideration.

Respectfully Submitted,

GATOR BROADCASTING CORPORAnON

By:f~ZJ~~
Veronica D. McLaughlin

Its Attorneys
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Washington, D.C. 20006
(202) 659-3494

HEART OF CITRUS, INC.

Its Attorney

GAMMON & GRANGE, P.C
8280 Greensboro Drive
7th Floor
McLean, VA 22102-3807
(703) 761-5000
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CERTIFICATE OF SERVICE

I, Devora Willis, hereby certify that I have on this 3rd day of June 1996 caused a copy of

the foregoing "Opposition to Petition for Reconsideration" to be served by first class U.S. mail,

postage prepaid, upon the following:

*Douglas W. Webbink, Chief
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2000 M Street, N.W. - Room 536
Washington, D.C. 20554

*Dennis Williams, Assistant Chief
Audio Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W. - Room 332
Washington, D.C. 20554

Dennis F. Begley, Esq.
Matthew H. McCormick, Esq
Reddy, Begley & McCormick
1001 22nd Street, N.W. - Suite 350
Washington, D.C. 20037

Counsel for Times Publishing Company

Peter Guttman, Esq., L.L.P.
Pepper & Corazzini
1776 K Street, N.W. - Suite 200
Washington, D.C. 20006

Counsel for White Construction Co., Inc.

* Hand Delivery

Dennis P. Corbett, Esq.
Leventhal Senter and Lerman
2000 K Street, N.W.
Washington, D.C. 20006

Counsel for New Wave
Communications, L.P.

A. Wray Fitch, Esq.
Gammon & Grange, P.C.
8280 Greensboro Drive, 7th Floor
McLean, Virginia 22102-3807

Counsel for Heart of Citrus, Inc.

Harry F. Cole, Esq.
Bechtel & Cole, Chartered
1901 L Street, N.W. - Suite 250
Washington, D.C. 20036

Counsel for Dickerson Broadcasting, Inc.

.
~4~
Devora Willis


